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DECI SI ON

Bef or e: Judge Manni ng

These cases are before ne on petitions for assessnent of
civil penalties filed by the Secretary of Labor, acting through
the Mne Safety and Health Adm nistration ("MSHA"), agai nst
Aggregate Products, Inc. ("API"), pursuant to sections 105 and
110 of the Federal M ne Safety and Health Act of 1977, 30 U S.C.
8§ 801 et seq. (1988)("Mne Act"). The petitions allege seven
violations of the Secretary's safety regul ati ons.

The parties filed a joint stipulation of facts in |lieu of
presenting evidence at a hearing. The only issue in the case is
whet her MSHA has jurisdiction over API's screening plant. This
issue was fully briefed by the parties. For the reasons set
forth below, I find that MSHA does have jurisdiction over the
screening plant. Accordingly, | assess penalties in the anount
of $380. 00.

STl PULATED FACTS

The parties presented the follow ng stipulated facts:

1. The citations in this proceeding are true and accurate
in their statenent of conditions existing at Aggregate Products
Inc., screening plant.

2. The said proposals were duly filed agai nst Respondent in
accordance with the Rules of the Federal Mne Safety and Heal th



Revi ew Comm ssion published in Title 29, Code of Federal Regul a-
tions, Section [2700.25] and duly contested.

3. Respondent has contested the instant violations on the
basis of MSHA' s alleged | ack of jurisdiction over the Screening
Pl ant operated by API, and in the context of said contest has
sought a formal |egal opinion to that effect.

4. OSHA is not asserting jurisdiction over the subject
screening plant, and has not issued citations or inspected API's
screeni ng plant.

5. The Cvil Penalties as proposed wll not adversely
affect the operator's ability to remain in business.

6. The citations in this proceeding were tinely abated by
t he respondent in good faith.

7. John Corcoran, President of Aggregate Products, Inc.
owns the property on which the extraction, mlling, and asphalt
operations are situated.

8. The contractor, DCL hired and paid by APlI, is respon-
sible for the initial extraction process of the material. DCL
operates its own equi pnent including front-end | oaders, crusher,
and conveyors.

9. DCL produces crushed sand and gravel for APl according
[to] size specifications mandated by API. DCL enpl oys approxi -
mately three to four enployees in this operation. The materia
produced by DCL is stockpiled for use by API.

10. APl enpl oys approxinmately 15 to 20 enployees in its
operation which consists of a screening plant and asphalt plant.

11. API, using APl enpl oyees and equi pnent, transports the
crushed material by use of a front-end | oader fromthe stockpile
provided by DCL to the Screening Plant feed bin operated by API.
The screening plant is |ocated approximately 300 feet fromthe
DCL stockpile. The material is then conveyed approxi mately 80
feet to the top of the Screening Plant where it is processed into
t he size necessary for the production of Asphalt.

12. The screening plant owned and operated by APl screens
t he crushed sand and gravel into specific sizes required for the
Asphalt operation. The Screening Plant is a 6' X 16" "Sinplic-
ity" Screening Plant consisting of three screening decks for the
requi red size and several conveyors which transport the sized
rock to their respective stockpile. Normally, there are four



separate stockpiles consisting of 3/8, 1/2, 3/4 inch size rock
for use in the Asphalt Plant [for] the production of asphalt.

13. APl collects the appropriate sized rock and deposits the
rock in the required cold feed bin for mxing with the Asphalt
Qper ati on.

14. Approximately 1%to 4% of the material fromthese spe-
cific stockpiles is sold to the consum ng public. The renai nder
is sold to other contractors or used within the asphalt
oper ati on.

1. SUWARY OF THE PARTIES ARGUMENTS

A. Secretary of Labor

The Secretary argues that the definition of the term"coal
or other mne" in section 3(h)(1) of the Mne Act should be
broadly construed to include Respondent’'s screening plant. He
argues that Respondent's screening plant is a mll that sizes the
material mned by DCL. He contends that a screening plant need
not be owned by the sane firmthat extracts the mnerals for Mne
Act jurisdiction to attach. 1In making its argunents, the Secre-
tary relies upon the Interagency Agreenent between the Cccupa-
tional Safety and Health Adm nistration ("OSHA") and MSHA. 44
Fed. Reg. 22827 (April 17, 1979) and several court decisions that
di scuss M ne Act jurisdiction.

B. API

APl contends that the mning and mlling cycle consists of
the extraction of the material, the crushing and screening of the
material by DCL, and the storage of the crushed and screened
product by DCL in a stockpile. It believes that the hot-m x
asphalt cycle begins when the previously mlled material arrives
at API's hot-m x screening facility for refining to the grade
necessary for asphalt. Thus, it contends that Mne Act juris-
diction ends at DCL's stockpile of crushed aggregate. APl argues
that its screening plant is incident to and part of its manufac-
ture of hot-m x asphalt and is not subject to MSHA jurisdiction.

[11. DISCUSSI ON W TH FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

The starting point for any analysis of Mne Act jurisdiction
is the definition of coal or other mne. A coal or other mne is
defined, in pertinent part, as: "(A) an area of land from which
mnerals are extracted ..., (B) private ways and roads appurte-



nant to such area, and (C) |ands, excavations ... structures,
facilities, equipnent, nmachines, tools, or other property ...
used in, or to be used in the work of mlling of such mnerals,
or the work of preparing ... mnerals.” 30 US.C § 802(h)(1).

The Senate Commttee that drafted this definition stated its
intention that "what is considered to be a mne and to be regu-
| ated under this Act be given the broadest possible interpreta-
tion, and ... that doubts be resolved in favor of inclusion of a
facility within the coverage of the Act." S. Rep. No. 181, 95th
Cong., 1st Sess. 14 (1977), reprinted in Senate Subcomm ttee on
Labor, Commttee on Human Resources, 95th Cong., 2d Sess., Ledis-
lative History of the Federal Mne Safety and Health Act of 1977,
at 602 (1978)(Leqgis. Hist.).

The issue is whether APl is mlling mnerals at its screen-
ing plant in Inperial County, California. The term"mlling" is
not defined in the Mne Act and the parties base their argunents,
in part, on the MSHA- OSHA I nteragency Agreenment ("Interagency
Agreement"). It is inportant to understand that in some respects
the I nteragency Agreenent is not applicable to API's facility.
APl's screening plant is not subject to inspection by OSHA be-
cause the State of California has assuned responsibility for
occupati onal safety and health inspections under its own program
("Cal/OSHA"). In California, mnes are subject to periodic in-
spection by Cal/OSHA despite the fact that MSHA al so i nspects
these facilities. See generally, Cal. Lab. Code § 6303.5; 30
US. C 8§ 955(a). Thus, there is overlapping safety and health
jurisdiction at mnes in California. The Interagency Agreenent
is relevant in this case only as it describes the Secretary's
interpretation of the boundaries of MSHA jurisdiction, not the
[imts of OSHA jurisdiction.

The | nteragency Agreenent provides, in pertinent part, that
"mlling consists of one or nore of the follow ng processes:
crushing, grinding, pulverizing, sizing, concentrating, washing,
drying...." 44 Fed. Reg. at 22829 (enphasis added). Sizing is
defined as "the process of separating particles of m xed sizes
into groups of particles of all the sane size, or into groups in

whi ch particles range between nmaxi mum and m ni nrum si zes. " Id.
The I nteragency Agreenent further states that "OSHA jurisdiction
includes ..., whether or not |ocated on m ne property: ..

asphalt batch, and hot-mx plants.” 1d. at 22827. Finally, the

| nt er agency Agreenent provides that OSHA authority comrences at
an asphalt-m xing plant "after arrival of sand and gravel or
aggregate at the plant stockpile.” [d. at 22829-30. These
provi sions of the Interagency Agreenent provide an appropriate
gui deline for analyzing this case. The Conmssion is required to



give "weight" to the "Secretary's interpretations of the |law."
Legis. Hst. at 637.

All of the citations were issued at API's screening plant.
| f the screening plant is part of the mlling process then NMSHA
has jurisdiction over it. |If, on the other hand, the screening
plant is part of API's hot-m x plant, MSHA does not have juris-
diction over it. APl contends that it takes finished product
fromDCL and uses this product in connection with its production
of hot-mx asphalt. It maintains that it "uses its screening
facility solely for the purpose of separating gravel into various
sizes which in turn is used by APl itself to manufacture hot-m x
asphalt." (Br. at 5). According to APlI, its screening of gravel
is part of the manufacturing process.

| conclude that the screening plant is subject to MSHA j u-
risdiction. | have analyzed this case without regard to owner-
ship or control. The facts show that DCL owns equi pnent at this
facility and controls part of the operation, APl owns equi pnent
and controls other parts of the operation, and M. Corcoran,
Presi dent of API, owns the real property on which the extraction
mlling, and hot-m x production takes place. The issue of juris-
diction in this case does not hinge on questions of ownership and
control. See, e.g. United Engineering Services, Inc. v. FNSHRC,
35 F.3d 971, 975 (4th CGr. 1994). The result would be the sane
i f one individual or corporation owned and controlled the entire
facility. The key to this case is what happens at each stage of
the operation as the material flows through the facility.

The first stage is the extraction of material fromthe
ground. This function is clearly subject to MSHA jurisdiction.
Next, the material is crushed. This stage is part of the mlling
process and all agree that it is under MSHA's jurisdiction. The
third stage is the initial screening. Two piles are produced by
this screening, a product stockpile and a waste stockpile. The
parties do not dispute that this initial screening is under NSHA
jurisdiction. Next, a front-end | oader takes the material from
t he product stockpile and transport it about 300 feet to a hop-
per. The material is then transported on a conveyor belt to the
top of the screening plant that is the subject of this case. As
described in the stipulation, this screening plant separates the
material by size. Three or nore stockpiles are generally cre-
ated, each with its own distinct mx of material. It is this
material that is deposited in the cold feed bin of the hot-m x
asphalt plant for use in the production of asphalt.?

! The parties agree that the hot-mx plant is not subject
to MSHA jurisdiction.



APl's screening plant sizes the material for use in the
asphalt plant. Sizing is included in the definition of mlling
in the Interagency Agreenent. This plant takes particles of
m xed sizes that are present in DCL's product stockpile and sep-
arates the particles into groups of particles of the sane size or
range of sizes. This screening process fits precisely into the
Secretary's definition of sizing in the Interagency Agreenent.
As stated above, the fact that APl perforns this function rather
than DCL is irrelevant in this case. DCL's initial screening to
renove waste material occurs about 300 feet fromthe screening
that sizes the material. | find that both screening facilities
are part of the mlling operation despite the fact that two dif-
ferent conpani es acconplish these tasks.

In addition, under the Interagency Agreenent, OSHA's author-
ity at asphalt m xing plants "comences after arrival of sand and
gravel or aggregate at the plant stockpile.” 44 Fed. Reg. at
228830. In this case, | find that API's stockpil es containing
the screened material is the "plant stockpile"™ for purposes of
the Secretary's interpretation. Al though Cal/OSHA has jurisdic-
tion over the entire operation, this portion of the Interagency
Agreenment still provides guidance as to the boundaries of MSHA's
jurisdiction. MHA's jurisdiction ends upon arrival of the sized
material at API's stockpil es.

APl asserts that neither the courts nor the Conm ssion has
"asserted jurisdiction over a facility that handl es and/or pro-
cesses mnerals in connection with its manufacturing operations.”
(Br. at 2). APl distinguishes the facts of a nunber of Comm s-
sion and court cases and states that these cases held that an
enpl oyer is subject to MSHA jurisdiction "where the enployer is
only engaged in the transportation and processing of raw materi -
als." (Br. at 8) (enphasis in original). It states that the
decision in Donovan v. Carolina Stalite Co., 734 F.2d 1547 (D.C.
Cr. 1984), is not applicable because the Stalite facility pro-
cessed slate and sold its raw slate product to other conpanies
whi ch manufactured masonry bl ocks. APl believes that it is sig-
nificant that the enployer in that case did not manufacture
masonry bl ocks. APl also believes that the decision in United
Engi neering, 35 F.3d 971, does not apply because the enpl oyer
handl ed and processed raw coal as an end product. APl believes
that Mne Act jurisdiction attached to the enployer's facilities
because the coal it transported and processed was not used in any
manuf acturi ng process or incorporated into sone other product.
Rat her, the coal was consuned in its raw state at the enployer's
power plant.




APl contends that its activities are anal ogous to the situa-
tion that existed in Adiver M Elam 4 FVMSHRC 5 (January 1982).
The Comm ssion determ ned that MSHA did not have jurisdiction
over the enployer in that case because it crushed and conveyed
coal solely to load it for shipnment and not to neet custoner
specifications or to render the coal fit for any particul ar use.
APl maintains that it does not operate its screening plant to
meet custoner specifications or to render the product fit for any
particul ar use, but rather it operates the plant as part of its
hot-m x asphalt plant. ?

| disagree with API's argunments. First, contrary to API's
position, APl does not take "finished" product fromthe DCL
product stockpile. APl screens this material to produce stock-
piles of different-sized rock. The material in DCL's stockpile
is not a finished product but is raw material. Second, API
screens the material to render it fit for a particular use, the
production of asphalt. The material is not sized to nmake it
easier to handle or to ship, as in Elam it is sized so that it
can be used to nmake asphalt. Thus, it is sized to neet custoner
specifications. The fact that APl is also the custonmer is not
inmportant. The material is sized to neet the specifications of
APl 's asphalt plant.

Finally, the fact that the sized rock is ultimately used in
a manuf acturing process does not change the result. The materi al
produced by the enployer in Carolina Stalite was used to manufac-
ture masonry bl ocks. The enpl oyer did not own the manufacturing
pl ant and such a plant was not |ocated at the site, but those
facts do not change the result. There is no indication in
Carolina Stalite that the court would have reached a different
conclusion if the enployer also operated a masonry bl ock plant on
the sane site. |In addition, United Engineering cannot be dis-
tingui shed on the basis that the coal was burned "in its raw
state" at a power plant rather than incorporated into a product.
In the case of coal, it is crushed, sized, and prepared for use
in a particular power plant. The crushed material that APl ob-
tained fromDCL was sized for use in a particular asphalt plant.

2 The parties dispute the neaning of paragraph 14 of their
stipulated facts. Apparently, sonme of the material in APl's
stockpiles is sold to the public, but the parties disagree as to
the anount that is sold. APl contends that the anount sold is
insignificant while the Secretary maintains that APl is in the
busi ness of selling screened sand and gravel. Because of this
di spute, | have assunmed that all of the material screened by API
is used in its hot-mx asphalt plant.
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In United Enerqgy, the fact that the prepared coal was a fossil
fuel that was consuned as it was used is not determni native.

V. AVIL PENALTY ASSESSMENT

APl did not contest the specific allegations set forth in
the seven citations. Accordingly, | affirmthe citations. NSHA
proposed a penalty of $380.00 for the citations. | have consid-
ered the representations and docunentation submtted in these
cases, and | conclude that the proposed penalty is appropriate
under the criteria set forth in section 110(i) of the Mne Act.

V. ORDER
Accordingly, the citations in these proceedings are
AFFI RVED, and Aggregate Products Inc. is ORDERED TO PAY the

Secretary of Labor the sum of $380.00 within 40 days of the date
of this decision

Ri chard W Manni ng
Adm ni strative Law Judge

Di stri bution:

Paul A. Bel anger, Conference and Litigation Representative, M ne
Safety and Heal th Adm ni stration, 3333 Vacaval | ey Par kway, #600,
Vacaville, CA 95688 (Certified Mil)

Gegory D. WIflick, Esq., WOLFLICK & SI MPSON, 130 N. Brand
Boul evard, Suite 410, dendale, CA 91203 (Certified Mil)

Arm da Castro, Safety Director, AGEREGATE PRODUCTS INC., P.O Box
5215, Salton City, CA 92275-5215 (Certified Mil)
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